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cn ~~: File No: V2(ST)46/Ahd-South/2018-19
Stay Appl.No. /2018-19

3ll1IB 3imT ~ Order-In-Appeal Nos. AHM-EXCUS-001-APP-064-2018-19 /
Reita Date : 14-09-2018 «rtana Date of Issue 2?//o/2ot?
ft 3#qr sin sngar (r#) arr ufRa
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST/Div-Vl/08Nini/17-18~: 29.03.2018 issued by
Assistant Commissioner, Div-VI, Central Tax, Ahmedabad-South

er 3r8trasaf alr vi uar Name & Address of the Appellant / Respondent
Vini Cosmetics Pvt. Ltd.

Ahmedabad

a»l{ aftz 3rftc srr rials 3ljlfcf aaT & at ae z 3rag uf zgemRenf fa au; T; gr 31fer»rh st
3r4)a zur yrterwr 3rd vga ar &I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

«Ill alqrgr)rvr 37la
Revision application to Government of India :

(1) hr wra yea arfefa, 1994 ctr mxr 3lITTf -%ir ·~ 711; ~ <B" <TR it ~ mxr cm- \Jq-mxf <B" >11?:fl'l ~
a ainfa yrlervr 3mar are#l Ra, rd m<PR, far +iaczu, Tur Rqmr, a)ft if , uRar4 'l'fcr-1, m=Rf, { Rcft
: 110001 at al urt aR@gt
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zuf mr ct'f ffi a mm i ura fl sf atan fa# qusra zn 3rI ran # 'lIT fcITT:fi ~~ ~
1~ it lffi1 if "GT@ ~ lWf it, 'lJT fl quellz Tuer i a& ag f4at aattar j 'lfT fcITT:fi~ it m 1=!IC'f ctr >lfclRrr 'cB"
crixR wf m,
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(·T) zf zye n yr fsz far ma as (ur zu er ) Ruf fan mar mr ii
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(i) ma are fhftz ur 7? Plllfffia 1=!R'f "CJx m 1=!R'f a Raffa i sq@tr zrena mG "CJx mCJm
~ cf) ~ cf) l=JT"liR if Git na are fat ng zrr r2er i Ruffaa ?

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '

3if urea t sn yen :ficlR cfi fu-q uit sq@l fee mru # n{& sit ha arr?r u gr arr "([er
ft gn1Ra 3rga, arfaa cfi wxr tfifur c:rr w=m r u a # fa 3rfefzm (i.2) 1998 l:TRf 109 wxr
frgaa fag rg tt

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) #t Gura ye (rfta) Pzamra8), 2oo1 a fa o cf1 okrfa- fclP!Fcfi:c m~ ~-a if G1" mwn if. O
)fa arr a 4fa arr )fa fa#aalr cf) #la er--mer ya srfta 3mag #l at- mwTT rer
fr m4ea hu uar fkg1 Urrr arr g. ql ggngff # okrfa" l:TRf 35-~ if ~l:Jimr TBi" cfi :ficlR
# ad rer €tr-6 act at IR 'lTi if.fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfacr arr4a er uei ica van gn car4 rt zn Gka gt it qt 2oo/-v qrar 6t Garg
3ITT ref icara va ya ca a vnar zt elf 1000 /- al pl Tar 1 Grgt

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. Q

itr zyca, €trna ye vi iara aft8tr nznf@raw# fa arfta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) b€tr snaa zca arf@fr, 1944 #l arr 3s-4\/35-z 3iaifa-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

() safaga qRb 2 («)a sag 3gar rarar 6t 3r@la, sr4cit ma fr zye, #tu
Gira zgc viat 3r@lat =mznrfrar (Rrec) al 4Ra 2fr4 9far, 3rnara i sit-20, q
tee zlRiza arras, taunt +t, al5l-Jctl~lct-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 'bf Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf zu mu i a mp sr?gii ar rhr ah & it rc@) pc cir # fr #la r grar 3qja
infhur urn aR; gr za # &ha g sf f far u8l af aa4 a fg zrnfenfa srfara
pnf@raw at ya arql u a4tuar al ya am4aa fan urar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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(6)

urutru zyc tf@,fr «97o zren igi1fer #t srgqf1 sinf« feffR fay r4a war 3rd« T3mar zqenRe1fa fufu qfearl # am2r r@)a # a #f L!x 5.6.5o ha at 14rau gc
fease cta1Rey
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended .

sa ail vi«fer mai at Plti-51°1 ffia Ru#i #l ail ft eznr 3naff fan urar it fr zye,
~'3tcl Iaa zyen v aa 3fl#hr mrnTf@raw (araffa !ff) frml:r, 1982 "tr ~ t I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

v#tr z[ca, 4ta Gara zca vi hara 74)flu =nnf@raw (Rre), # 4f 37flat m i
afczr ziar (Demand) 101' cts" (Penalty) cnT 10% q sar #a 3far? 1zrifa, 3ff@aa q4 5er 10

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~~!flCKfi' 31T{Wff cfi"{'~3RfJlc'f , ~~~ "~ ~J=lfJT"(Duty Demanded) -
.:,

(i) (Section)m nD~~~uftt;
(ii) fznracad3fez#r zf@r;
(iii) ~~~~~6~~~uftt.

e zrzuasr 'ifaa4hr' iiuguasrrRtaari, 3rfl'aftah hfuar am fenare." (\, .:, (\,

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
{ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

.rer a2gr ah ,fa 3ht qf@aw ai szi arts 3rar area znu Ra(Ra gt a fa fau arr grcas a=' 2 2 0

10% 9ra1arc u 3it srgf ha au faarf@a t 'dof Gl1s c);- 10% m@1af 'C!"t c/;'l' ~ ~ :g-1
. ' ~ ~ ~----~ ... """"'

/f? ;, · In view of above, an appeal againstthis order shall lie etore hemural6±fr2et.
• ·X i!. ~· 10.% pf the d~ty_ de1:7anded where duty or duty and penalty are m dispute, ~~tP~~naJ~l.•?;.wn]·~{e~-i~
'\\ , penalty alone 1s 1n dispute." ·. '/ '¼':) 13I,s. t
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ORDER IN APPEAL

This appeal has been filed by M/s. Vini Cosmetics Private Limited, Janki House,

2 Sunrise Park, Drive in Cinema, Bodakdev, Ahmedabad 380 054 [for short -'appellant'] against

OIO No. CGST/Div VI/08/Vini/2017-18 dated 29.3.2018 passed by Assistant Commissioner,

CGST, Division VI, Ahmedabad South Commissionerate [for short-'adjudicating authority'].

2. The genesis of the dispute is that internal Audit while auditing the accounts of the

appellant raised an objection vide their FAR No. 496/2015-16 dated 3.11.2015. Consequent to

the audit objection, a show cause notice dated 27.1.2017 was issued to the appellant inter alia

proposing demand of service tax of Rs. 37,00,176/- by invoking extended period along with

interest alleging that the appellant had received Business Support Service from foreign service

providers having no business establishments in India during the Financial Year 2013-14, 2014

15 and 2015-16. The show cause notice further proposed penalty on the appellant under sections

77 and 78 of the Finance Act, 1994.

This notice was adjudicated vide the impugned OIO dated 29.3.2018 wherein the

adjudicating authority confirmed the demand along with interest and further proposed penalty U
under sections 77(2) and 78 of the Finance Act, 1994.

4.

grounds:
o

e

O

0

o

0

0

Feeling aggrieved, the appellant has filed this appeal ra1smg the following

that the impugned OIO is not proper, correct and legal & has been issued without
considering the fact regarding the service tax payment particulars on record;
that they had sought adjournment in the personal hearing held on 24.3.2018 & had filed a
request letter on 9.4.2018, which was not considered by the adjudicating authority;
that in respect of the demand for the year 2013-14, they had already paid Rs. 3,63,540/
vicle GAR 7 challan dated 31.3.2014; that the demand raised in the show cause notice is
only for Rs. 3,38,788/-; that the payment particulars are also reflected in the ST-3 returns;
that in respect of the demand for the year 2014-15, they had already paid Rs. 12,59,245/
vide GAR 7 challan elated 30.3.2017; that the demand raised in the show cause notice is
only for Rs. 12,50,127/-; that the delay caused was clue to interpretation of statutory
provisions in case of inward service as per Rule 5(2) of the Service Tax Valuation Rules,
2006, which excludes cost and expenditure ofpure agent;
that in respect of the demand for the year 2015-16, they had already paid Rs. 10,86,261/
vide GAR 7 challan elated 31.3.2017; that the demand of Rs. 21,11,261/- raised by
misconceiving the ledger account ; that of the total expenses out ofRs. 1,48, 11,843/-, Rs.
77,41,683/- was the expenses booked on which service tax under RCM was to be paid by
the appellant; that the rest of the amount of Rs. 77,41,683/- was a provision by way of a
journal voucher as per the Income Tax law and as per Rule 7 of the Determination of the
Point of taxation Rules, 2011, in respect of persons paying tax under RCM, shall be the
date on which payment is made; that they have discharged service tax on expenses ofRs.
77,41,683/-;
that the payment particulars with the copy of GAR 7 was furnished to the Range
Superintendent before adjudication;
that the appellant had furnished all relevant documents and copies of ledgers vide letter
dated 23.12.2016, the notice should have been issued within I 8 months from the date of
acquiring knowledge, but the notice was issued after 18 months and therefore is barred by
limitation;
that in para 5 ofthe impugned OIO, the adjudicating authority has recorded that payment
particulars were submitted;
they further prayed that [a]to allow the appeal as entire payment of service tax paid

· before the adjudication; [b] drop the charges of suppression as payment of service taxfor5
the FY 2013-14 was made on 31.3.2014 within time limit; [c] grant immunity from:,,"7 •
penalty for the FY 2014-15 and 2015-16 since delay was the result of interpretation.of$35%a

• ;statuto,y pmv,sions contamed m Rule 5(2) ofthe Valuatmn Ru!es; ·•, ;,J( \, )) ?
. , .. ""'· ...,. ·A·"' -s ·: $3
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5. Personal hearing in the matter was held on 24.8.2018 wherein Shri J N Bhagat,

Advocate and Dr. Shilpa Shah, appeared on behalf of the"appellant. The Learned Advocate

reiterated the grounds of appeal. Thereafter he drew my attention to page 6 of the grounds of

appeal and showed that they have paid more than the tax demanded. He further stated that the

FY 2015-16 delayed payment has not been appropriated.

6. Let me deal with the issues one after the other. The appellant states that during the

course of personal hearing they had sought an adjournment. However, nothing as contended is

recorded by the adjudicating authority in his impugned OIO. The appellant in the appeal papers

has also enclosed a copy of letter dated 9.4.2018, which surprisingly states that personal hearing

could not be attended since the concerned employee dealing with registration of brand /trade

name is out of State. They sought a month's time. The OIO clearly records that in the personal

hearing held on 24.3.2018, three persons from the appellant's side attended the personal hearing.

I find that the appellant's letter seeking adjournment is dated 9.4.2018 and the date of order in

Q the OIO is 29.3.2018, though it was issued only on 25.4.2018. Therefore, acceding to the request

for adjournment was not plausible for the adjudicating authority.

7. Moving on to the merits of the case, I find that the appellant bas nowhere

o.

questioned tbe merits nor bas be stated that they are not leviable to service tax under RCM

in respect of the expenditure incurred on this account. His only grouse is that the payment's

already made were never considered. As far as the year 2013-14 is concerned, the appellant

states that they had already paid the amoui1t vicle GAR 7 challan on 31.3.2014. The copy of the

challan is enclosed with the appeal papers. However, on going tlu·ough the same. I find that the

tax paid is under the heads Legal consultancy. Manpower recruitment and GTA. Therefore, the

claim of the appellant needs a thorough verification by the adjudicating authority. Needless to

state, if the claim is correct, the question of demand in respect of the FY 2013-14, demand of

interest and imposition of penalty would not arise. But this is only if the claim is found to be

correct.

8. In respect of the FY 2014-15, the appellant has again stated that they had paid the

service tax albeit late vide challan elated 30.3.2017. The reasons for delayed payment of service

tax is already mentioned supra. However, on going tlu·ough the challan, which is enclosed with

the appeal papers, I find that the service tax paid is towards Sponsorship services. Now this

again would need to be thoroughly verified to examine the claim of the appellant that the

payment made was towards the demand under RCM towards Business Support Service. One

thing is for sure that since the payment is delayed, the consequential action regarding interest and

penalty would follow.

9. For the FY 2015l6, the appellant has again stated that they had paid the service_
•: $;'· gr#» •

tax vide cha1tan dated 30.3.29#/ Even in, his case, on going through the challafjg:i%.&.:.

enclosed with the appeal papeis] find that the service tax paid is towards Sponsorship$6rices,i: @t•-i p. As
The appellant claims that this vas towards the service tax which is demanded under R@M udr, $ jj

\_ . ~ .. · . .,, ' ...- ~:"')~./I_,: '
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. .

Business Support Service. This also needs to be verified and since the appellant himself has

admitted delayed payment, the appellant would be liable for interest and penalty.

,,j

10. As far as the appellant's claim for invocation of extended period is concerned, the

appellant's contention I find, is not correct. In terms of proviso to Section 73(1) of the Finance

Act, 1994, in case of suppression, as held by the adjudicating authority, a notice can be issued

within five years from the relevant date which is also defined under section 73 of the Finance

Act, 1994. Therefore, I find that the adjudicating authority has correctly invoked the extended

period. The argument of the appellant that no extended period is invocable and that the notice is

barred by limitation is therefore untenable.

11. In view of the foregoing, since the appellant is not disputing: the· payment of tax

under RCM, the only question that needs to be looked into by the adjudicating authority is the

claim of the appellant as is mentioned in para 7, 8 and 9. The appellant is directed to produce all
:

the documents to substantiate his claim that the service tax stands paid and the adjudicating

authority will after adhering to the principles of natural justice, decide the issue by giving a

proper finding in the matter, in terms of direction in paras above. 0
12.

12.

: .

3741aaa zara Rt a{ 3r4l ar fqzru 3qlaa a4 fur srar 1
The appeal filed by the appellant stands disposed of in above terms. )

Ar
(30r 2Ta#)

(gr4a -I)
i
I3-i I .l.l cfi.-1I 3

Date: \ 'i/09/2018.
Attested

b
(Vinod Lukose)
Superintendent (Appeal)
Central Tax, Ahmedabad.

BYR.P.A.D

M/s. Vini Cosmetics Private Limited,
Janki House,
2 Sunrise Park,
Drive in Cinema,
Bodakdev,
Ahmedabad 3 80 054

Copy to:-
1. The Chief Commissioner, Central Excise Zone, Ahmedabad. i
2. The Principal Commissioner, CGST, Ahmedabad South Commissionerate.
3. The Addl./Joint Commissioner, (Systems), COST, Ahmedabad South.
4. The Dy./ Asstt. Commissioner, COST, Division- VI, Ahmedabad South.v--r Guard file.
6. P.A


